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Section 1 Scope 

(1) Our General Terms of Delivery and Payment (hereinafter: Terms) 
apply for all our offers, in particular the manufacture of cast parts 
and other products of all kinds, as well as for other transactions 
and services. In the following, we as Olbersdorfer Guß GmbH are 
also referred to as "Contractor" and the ordering party is referred 
to as "Client," regardless of whether the respective agreements 
involve purchases, works, delivery, or services. These Terms do 
not apply for agreements with consumers in accordance with 
Section 13 of the German Civil Code (BGB). 

(2) Unless otherwise agreed, these Terms also apply for all future 
contracts of a similar nature between the parties without requiring 
us to reference them again in each individual case. 

(3) Our Terms apply exclusively. By submitting an order, including in 
verbal form or by telephone, the Client accepts these Terms as 
binding. Deviating, contradictory or supplementary General 
Terms and Conditions of the Client only become integral compo-
nents of the contract if and to the extent that we have expressly 
accepted their validity in writing or they were otherwise mutually 
agreed in writing. This requirement applies in any case, for ex-
ample even if the Contractor performs delivery to the Client with-
out reservations despite having knowledge of Terms of the Cli-
ent. Silence will not under any circumstances be considered as 
acknowledgement of or consent to the validity of Terms of the 
Client. Any such exceptions through our written consent to or 
agreement on the validity of Terms of the Client only applies for 
the specific order in each case, but not for subsequent orders. 

Section 2 Review of the requirements for  
products and services 

(1) Insofar as the Client informs us of the purpose for which it intends 
to use the products or services that have been ordered, our offer 
is based on the assumption that the topics addressed in the fol-
lowing questions are not relevant for the product requested by 
the Client, unless the Client has already communicated corre-
sponding information to us by another means. Should one or 
more of the following questions be relevant, the Client is obliged 
to inform us before we enter into an obligation to the party placing 
the order. 

If requirements exist that are not mentioned in the request con-
cerning 

(a) the packaging and delivery of the product at the premises of 
the Client (blister packaging, use of a specific packaging 
material, hygiene requirements, handling the load carriers of 
the Client); 

(b) handling of the product at the premises of the Client (sturdi-
ness, resistance to impact and shocks, drop heights); 

(c) storage of the product at the premises of the Client (re-
sistance to environmental factors such as light, moisture, 
temperature, air pressure as well as the inherent storage life 
of a product); 

(d) production at the premises of the Client; 

(e) the requirements for the product in the overall system (stur-
diness, resistance to impact and shocks); 

(f) the influences of the product on its system environment; 

(g) the influences of the system environment on the product; 

(h) temporal factors such as wear or material fatigue in the spe-
cific installation situation; 

(i) the influences of the overall system on the product; 

(j) the influences of the product on the overall system;  

(k) influences caused by users of the overall system (e.g. dirty 
work clothing, heavy-handed use, below-average training 
status of users); 

(l) influences caused by legal provisions, insofar as the Client 
is aware of these; 

(m) influencing factors that differ from the typical intended use 
in terms of space, time, or technical factors or which other-
wise require special reference (e.g. climatic conditions, av-
erage period of use, rattling, shaking, vibrating movements);  

(n) influencing factors that result from the intended use due to 
conditions of a regional, climatic, or legal nature; 

(o) influencing factors that could affect the function, functionality 
and/or service life with respect to the overall system envi-
ronment of the Client, insofar as these are not included in 
the scope of the order;  

(p) deviations made by the Client concerning the use of operat-
ing materials and resources of a typical required quality 
and/or the use of operating materials and resources; 

(q) requirements for the product to be delivered to the Contrac-
tor in the context of further installation or further processing;  

(r) requirements concerning mechanical, thermal or electrical 
capacity, or electrostatic compatibility; handling that could 
make a product modification necessary; 

(s) the necessity of specific interface parameters for validation, 
including testing procedures, testing methods and testing 
tools; 

(t) the Client’s knowledge of legal or official requirements that 
deviate from the typically expected requirements;  

(2) By way of derogation from IATF 16949 (in its version dated 
1/10/2016) Section 8.4.2.2, and IATF 16949 Section 8.6.5, the 
Parties agree that we are not obliged to determine the legal and 
official requirements in the destination countries named by the 
Client. This obligation is exclusively the responsibility of the Cli-
ent. 

Section 3 Formation of the contract, contractual content 

(1) Our offers are subject to change and non-binding. We reserve 
the right to make changes to production and delivery, as well as 
prior sale. Cost estimates are not equivalent to offers.  

(2) Orders for goods submitted by the Client, which can occur in ver-
bal, written, or text form (e.g. as a letter, email, or fax), are con-
sidered binding contract offers. Unless otherwise stated in the 
order, we are entitled to accept this contract offer within 14 days 
after receipt of the order. 

(3) Declarations of acceptance by the Contractor are submitted in 
written or text form as order confirmations. The declaration of the 
Contractor can also be given tacitly by performance of the order 
or delivery of the goods to the Client. 

(4) Documents belonging to an order, or information contained in our 
brochures and catalogues such as figures, drawings, diagrams, 
estimates, calculations, weight and dimension information, con-
sumption and power details, as well as references to DIN stand-
ards are non-binding and merely approximate values typical for 
the industry unless they are expressly designated as binding in 
the order confirmation. The Contractor reserves the right to make 
modifications and improvements to the products contained in the 
non-binding orders, particularly concerning design, use of mate-
rials, and execution. The Contractor also reserves the right to 
make modifications to specifications that are bindingly agreed in 
the contract insofar as these remain within the standard commer-
cial tolerances for quantity or quality. 
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(5) We retain the property rights and copyrights for all documents 
handed over to the Client. These documents may not be made 
accessible to third parties. This applies in particular to written 
documents that are designated as “confidential." Before handing 
them over to third parties, the Client must obtain our express writ-
ten consent. The Contractor and Client will conclude a separate 
confidentiality agreement that governs the details for the transfer 
of confidential documents.  

(6) The Client is responsible for the completeness, accuracy and 
timeliness of the execution documents that are procured or pre-
pared by the Client. If these were sent to us electronically, they 
are only binding if we have expressly confirmed their receipt in 
full. As a rule, technical consultations are not an integral compo-
nent of the contract. These are only binding if they are expressly 
designated as integral components of the contract and are pro-
vided in writing. They do not release the Client from the obligation 
to use products of the Contractor appropriately and in a profes-
sional manner. 

Section 4 Written form  

(1) The scope of delivery and additional contractual content are de-
termined by the written order confirmation of the Contractor. As 
a rule, no verbal ancillary agreements exist upon issuing the or-
der confirmation. Subsequent agreements, modifications and ad-
ditions to the agreement require the written confirmation of the 
Contractor. This applies in particular to modifications of this 
clause. 

(2) Legally relevant declarations and notifications made by the Client 
with reference to the contract (e.g. setting deadlines, notice of 
defects, withdrawal or reduction) must be submitted in writing – 
that is, in written or text form.  

Section 5 Prices and payment terms 

(1) The prices on which the offers and order confirmations are based 
are stated ex works plus the statutory VAT. All ancillary costs 
such as costs for packaging and transport as well as insurance, 
export, transport, import and other approvals and notarisations, 
and additionally for export deliveries all types of taxes, customs, 
duties and other public charges shall be borne by the Client and 
are not included in the prices stated above. For spare parts, the 
prices are listed without installation.  

(2) Unless otherwise agreed, payments must be made after delivery 
of the goods, or after acceptance, within 30 days of the invoice 
date without deducting a discount for early payment. Timeliness 
of payment is determined by receipt to our account. However, we 
are also entitled, at any time, even within the context of an ongo-
ing business relationship, to carry out a delivery only in exchange 
for partial or full advance payment. We will declare any such res-
ervation at the latest upon order confirmation. Costs associated 
with the payment will be borne by the Client. Discounts for early 
payment are only permitted in the case of separate written agree-
ment.  

(3) Upon expiry of an impending payment deadline, the Client enters 
into default immediately. The purchase price accrues interest 
during the period of default at the current valid statutory default 
interest rate, for commercial business currently at 9 percent 
above the base interest rate. The right to assert default damages 
exceeding this remains expressly reserved. With respect to mer-
chants, our claim to commercial maturity interest remains unaf-
fected. 

(4) Cheques or bills of exchange are only accepted as conditional 
rather than actual payment. We are entitled to decline ac-
ceptance of cheques or bills of exchange without providing rea-
sons. Our demand is only fulfilled from the date on which we can 
dispose of the equivalent value without having to expect charge-
back claims. Collection costs, discount charges and bill of ex-
change charges as well as interest are always at the expense of 
the Client and become due for payment immediately. 

(5) For serial deliveries, long-term and call-off contracts as well as 
other long-term agreements, Section 9 of these Terms shall ap-
ply.  

Section 6 Setting off, rights of retention and assignment 

(1) The Client is only entitled to rights of set-off or retention insofar 
as the claim of the Client is undisputed or established by a court 
of law. The Client is only entitled to a right of retention insofar as 
its counterclaim is based on the same contractual relationship.  

(2) For all rights and claims asserted by the Client against the Con-
tractor, assignment or other transfers to third parties are ex-
cluded without the prior consent of the Contractor. This also ap-
plies for all future claims and rights. This does not apply for the 
assignment of monetary claims as long as a mutual commercial 
transaction is involved.  

Section 7 Delivery deadlines, default of delivery, force majeure,  
partial deliveries 

(1) A time for delivery or service is only binding if we have expressly 
confirmed it as binding. Delivery and service times that are 
merely proposed and not bindingly agreed will be observed 
where possible.  

(2) A requirement for compliance with delivery or service times is 
that, at the time of the order confirmation, all technical and/or or-
ganisational details of the order are fixed in a binding manner. 
For the performance of services, an agreed performance period 
does not begin before the handover or unobstructed release of 
the object of service. The cooperation of the Client is required to 
this end. If the Client fails to fulfil its duties of cooperation, the 
delivery and service deadline is extended according to the delay 
caused by the Client. Reconstruction and article modifications re-
quested by the Client cause delivery periods to be suspended. 
They only begin to run again once the modifications are approved 
by the Client. We reserve the right to plead non-performance of 
contract. 

(3) The delivery date is defined as the date of notification of readi-
ness for shipment or the date of dispatch, depending on which is 
agreed. If shipment was agreed, the delivery deadlines and de-
livery dates refer to the time of handover to the forwarding agent, 
freight carrier or other third party engaged with transport. 

(4) If we enter into default, the Client can only demand lump-sum 
compensation for its default damages. The lump-sum compen-
sation amounts to 0.3% of the net price (delivery value) for each 
complete calendar week of default, however this shall not exceed 
a total of 5% of the delivery value of the goods delivered late. We 
reserve the right to demonstrate that the Client incurred no dam-
ages whatsoever, or only damages significantly smaller than the 
aforementioned lump sum. In all other cases, Section 12 of these 
Terms applies for the liability of the Contractor.  

(5) The Contractor is not liable for inability to deliver or delays in de-
livery if these are caused by force majeure or other events that 
were not foreseeable at the time of concluding the contract and 
for which the Contractor is not responsible. These include, for 
example, disruptions to operation of any kind, difficulties in ma-
terial procurement, transport delays, strikes, shortage of workers, 
energy, raw materials or incorrect or untimely delivery from sup-
pliers despite concluding a congruent hedging transaction (avail-
ability of supplies and raw materials). Unforeseeable events also 
include, for example, discards, reworking and similar circum-
stances that make it impossible for the Contractor to deliver on 
time despite reasonable efforts. The Contractor will inform the 
Client promptly of these circumstances and, where possible, at 
the same time communicate the anticipated new delivery date. 
The Contractor is entitled to postpone delivery by the duration of 
the obstruction plus an appropriate lead time. If the Client cannot 
reasonably be expected to accept the delivery or service be-
cause of the delay, the Client may withdraw from the contract by 
submitting a prompt written declaration to the Contractor. If such 
events make the delivery or service significantly more difficult or 
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impossible for the Contractor and the obstruction is not only of 
temporary duration, the Contractor is entitled to withdraw from 
the contract (in whole or in part).  

(6) The Contractor is only entitled to make partial deliveries if the 
partial delivery is appropriate for the Client within the context of 
the contractually intended purpose, the delivery of the remaining 
ordered goods is ensured and no significant extra effort or extra 
costs are incurred for the Client as a result (unless the Contractor 
declares its willingness to assume these costs). 

(7) Modification requests from the Client extend the delivery dead-
line until the Contractor has reviewed all technical aspects and 
the feasibility of the modifications. The delivery deadline is ex-
tended by the period that is necessary for the implementation of 
the new specifications for production. If the modification request 
causes ongoing production to be interrupted, the Contractor can 
give priority to and conclude other orders. The Contractor is not 
obliged to reserve production capacities during the delay. 

(8) If the Client wishes the Contractor to carry out testing, the nature 
and scope of the tests must be agreed. If this does not occur 
before the conclusion of contract, the costs will be borne by the 
Client. 

(9) If delivery is planned using a sample prepared by the Contractor, 
the Client must inspect and approve this sample on the premises 
of the Contractor in good time after notification of sample com-
pletion. If approval is not granted despite setting an appropriate 
grace period for reasons not owing to the Client, the sample will 
be deemed as approved. In this case, the Contractor is entitled 
to ship the sample or store it at the cost and risk of the Client. 

Section 8 Place of fulfilment and transfer of risk, default of ac-
ceptance 

(1) The place of fulfilment for all obligations arising from the contrac-
tual relationship is the place of business of the Contractor. This 
also applies if the Contractor has exceptionally committed to as-
sume the transport costs. At the request and cost of the Client, 
the goods will be shipped to a different destination (dispatch pur-
chase). Unless otherwise agreed, the Contractor is entitled to de-
termine the shipment method independently (in particular the 
transport company, shipping route and packaging).  

(2) The risk of accidental destruction and accidental deterioration of 
the goods is transferred to the Client no later than upon handover 
or upon default of acceptance by the Contractor. For dispatch 
purchases, however, the risk of accidental destruction and acci-
dental deterioration of the goods as well as the risk of default is 
transferred upon delivery of the goods to the forwarding agent, 
freight carrier or other third party designated to carry out the ship-
ment. If acceptance has been agreed upon, this determines the 
transfer of risk.  

(3) At the request and cost of the Client, the Contractor will insure 
the goods against transport damages and loss.  

(4) If the Client is in default of acceptance, the risk of accidental de-
struction and accidental deterioration of the goods is transferred 
to the Client no later than the moment when the delivery object 
is ready for dispatch and the Contractor has informed the Client 
of this fact. 

(5) The Client is obliged to accept the goods that have been notified 
as ready for dispatch without undue delay. If the Client fails to do 
so, the Contractor is entitled to choose either to dispatch the 
goods at the cost and risk of the Client or to store the goods at 
the cost and risk of the Client under standard shipping conditions.  

(6) If the Client is culpably in default of acceptance or culpably 
breaches other (cooperation) obligations, the Contractor is enti-
tled to demand compensation for damages incurred in this regard 
pursuant to the statutory regulations.  

Section 9 Serial deliveries, long-term and call-off contracts 

(1) The following clause applies in particular to contracts for multiple 
deliveries or other agreed partial deliveries, serial deliveries and 
call-off deliveries as well as other continuing obligations.  

(2) Contracts for an unlimited period of time can be terminated with 
a notice period of 6 months to the end of the month.   

(3) If the manufacturing costs change by a total of more than 5% 
after the conclusion of a contract, due to factors such as wage 
increases, energy price increases, customs or other costs, the 
share of costs that was included or not included in the originally 
agreed price can be adjusted according to the change in costs. 
This does not apply if the changes occurred within 6 weeks after 
conclusion of the contract. The claim to price adjustment be-
comes mature the moment one party requests the price adjust-
ment in writing. If the parties fail to reach an agreement concern-
ing the price adjustment, we may terminate the agreement in 
whole or in part within a period of three months. In order to main-
tain the originally agreed price, we may also resort to alternative 
procurement sources. If delivery to the Client after changing pro-
curement sources is only permitted after new sampling, the Cli-
ent will bear the costs of sampling.  

(4) Our prices are calculated by the Contractor based on the order 
quantities agreed between the Client and the Contractor. If no 
binding order quantities are agreed, the calculation of the Con-
tractor is based on the agreed order quantity (target quantity) an-
ticipated for a specific period of time. If the order quantity or target 
quantity is not reached, the Contractor is entitled to increase the 
price per unit appropriately. If the order quantity or target quantity 
is exceeded by mutual agreement, the Client can demand an ap-
propriate price reduction as long as the Client indicates this in 
writing at least 2 months before the agreed delivery date. The 
amount of the price increase or reduction is determined based 
on the calculation bases of the Contractor. 

(5) For call-off delivery contracts, unless otherwise agreed, the Cli-
ent must inform us of binding quantities at least 2 months before 
the call-off delivery date. Additional costs that are caused by a 
late call-off or subsequent changes to the call-off by the Client 
with regard to time or quantity shall be borne by the Client. In this 
regard, the calculation of the Contractor is authoritative. 

Section 10 Liability for defects, testing procedure 

(1) For the rights of the Client in case of material and legal defects 
(including incorrect and short deliveries as well as improper in-
stallation or inadequate installation instructions), the statutory 
regulations apply unless otherwise stipulated in the following. In 
all cases, the special legal provisions for end delivery of the un-
processed goods to a consumer remain unaffected even if the 
consumer has carried out further processing. Claims of recourse 
against suppliers are excluded if the defective goods were further 
processed by the Client or another commercial entity, e.g. 
through installation into another product.  

(2) The basis of our liability for defects is the agreement reached 
concerning the quality of the goods. Insofar as a product is spec-
ified, it is free of material defects if acknowledged production-re-
lated tolerance values are observed. The information and figures 
provided in brochures, catalogues and the like are conventional 
approximate values unless we have expressly designated them 
as binding. 

(3) If the quality was not agreed in the specific case, the statutory 
regulations apply unless otherwise stipulated in the following. We 
do not accept liability for the suitability of goods for a particular 
application. In particular, no particular application is assumed. 
The Client can only base claims on an intended purpose of use 
if we have expressly agreed this in writing with the Client. We are 
only liable for public statements of the manufacturer or other third 
parties (e.g. marketing claims) insofar as the Client has informed 
us that these are a decisive factor for its purchase decision.  
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(4) Defect claims of the Client assume that the Client has fulfilled its 
legal duty to examine the goods and to give notice of defects. For 
construction materials and other goods intended for installation 
or other further processing, examination must occur directly be-
fore processing in any case. If a defect is detected during the 
examination or at any later time, the Contractor must be notified 
immediately in writing. Notification is deemed immediate if it oc-
curs within 10 working days, whereby sending the notification on 
time is sufficient for observing the deadline. Independently of this 
obligation to examine the goods and give notice of defects, the 
Client must report evident defects (including incorrect or short 
delivery) immediately in writing, i.e. within 10 working days after 
delivery, whereby here sending the notification on time is also 
sufficient for observing the deadline. If the Client fails to carry out 
proper examination and/or notification of defects, the liability of 
the Contractor for defects that are not reported, or that are re-
ported improperly or not on time according to the statutory regu-
lations, is excluded.  

(5) If acceptance and/or initial sample inspection is agreed for the 
examination of freedom from defects, the scope and conditions 
must be stipulated in the agreement at the same time. If this does 
not occur, the acceptance or initial sample inspection will be car-
ried out in the typical scope for the business and sector, accord-
ing to the typical terms and specifications for the business and 
sector. Later notices of defects are excluded if they could have 
been detected and reported upon acceptance or initial sample 
inspection. 

(6) If the delivered item is defective, the Contractor may first choose 
whether to provide subsequent performance by eliminating the 
defect (rectification) or by delivering a defect-free item (replace-
ment). The right of the Contractor to refuse subsequent perfor-
mance under the statutory conditions remains unaffected.  

(7) The Contractor is entitled to make the owed subsequent perfor-
mance dependent on the payment by the Client of the due pur-
chase price. However, the Client is entitled to reserve an appro-
priate share of the purchase price in proportion to the defect.  

(8) The Client must allow the Contractor the necessary time and op-
portunity to carry out the subsequent performance owed, in par-
ticular by handing over the disputed goods for inspection pur-
poses. In the case of replacement, the Client must return the de-
fective item to the Contractor according to the statutory regula-
tions. Subsequent performance does not include removing the 
defective item or installing it again if the Contractor was not orig-
inally obliged to carry out installation. The Contractor will only re-
imburse 10% of the appropriate costs for any required removal 
and reinstallation. Expenses that are not required for subsequent 
performance will not be reimbursed by the Contractor. 

(9) If goods are delivered to the Client as a replacement at the re-
quest of the Client before concluding the examination of the lia-
bility obligation of the Contractor for the disputed defect, which 
must be carried out within an appropriate period of time, the Con-
tractor is entitled to bill the Client for the costs incurred as a re-
sult. An acknowledgement of a liability obligation for defects on 
the part of the Contractor is not associated with this delivery of 
goods as a replacement. As soon and insofar as it is determined 
that the Contractor has a liability obligation for defects, these 
costs will be credited to the Client.  

(10) In the event of an unjustified claim for the rectification of defects, 
the Contractor can demand reimbursement from the Client for 
the costs incurred as a result (in particular testing and transport 
costs), unless the lack of defects was not evident to the Client.  

(11) If subsequent performance has failed, an appropriate grace pe-
riod set by the Client for subsequent performance has elapsed 
unsuccessfully, or this period is not required according to the 
statutory regulations, the Client may withdraw from the purchase 
contract or reduce the purchase price. However, there is no right 
of withdrawal if the defect is insignificant.  

(12) If it is undisputed that the Contractor delivered partially defective 
goods, the Client is nevertheless obliged to make payment for 
the defect-free part of the delivery, unless the partial delivery is 
not of interest to the Client. 

(13) Even in the case of defects, claims of the Client to compensation 
for damages or compensation for wasted expenditure only exist 
as defined by these Terms, and are otherwise excluded.  

(14) No defect claims exist insofar as the Client modifies the delivery 
object without the consent of the Contractor or engages third par-
ties to carry out modification, and rectification of the defect is 
made impossible or unreasonably difficult as a result. If the Client 
makes the rectification of defects more difficult due to modifica-
tions of the delivery object carried out without the consent of the 
Contractor, the Client must bear the extra costs of defect rectifi-
cation that are incurred because of the modification. 

(15) It will be assumed that no defect was present upon handover, 
and thus the Client will have no defect claims, if the Contractor 
can produce evidence demonstrating that the Client failed to fol-
low the operating and maintenance instructions of the Contrac-
tor, carried out modifications to the delivery object, replaced parts 
or used consumables that do not comply with the original speci-
fications. The Client is free to provide evidence to the contrary. 

(16) The Client has no defect rights for consumable and wearing parts 
as long as the Contractor has no liability pursuant to Section 12 
of these Terms.  

(17) In the event of unsuitable or improper use, faulty installation or 
commissioning by the Client or third parties, natural wear, faulty 
or negligent handling, improper maintenance, use of unsuitable 
operating materials, faulty construction work, unsuitable installa-
tion site, chemical, electrochemical or electrical influences, as a 
rule, no defects are considered to exist that give rise to defect 
rights for the Client. 

Section 11 Liability of the Client for violations  
of third-party rights 

(1) The Client is responsible for ensuring that, based on its state-
ments, particularly in connection with the design, and subse-
quently the handover of documents or manufacturing equipment 
to us, no proprietary rights, copyrights, industrial property rights 
or other third-party rights are violated. On request, the Client 
must release us from third-party claims owing to the violation of 
such rights as well as the legal costs.  

(2) The Client is obliged to promptly inform us of claims to property 
rights asserted by third parties with respect to the delivered prod-
ucts and to cede the legal defence to us. We are entitled to make 
necessary changes at our own cost due to property rights as-
serted by third parties, including for delivered and paid goods. 

(3) If a third party forbids us from carrying out production or delivery 
by invoking a relevant property right, we are entitled to suspend 
work until the legal situation has been resolved by the Client and 
the third party, unless we are responsible for infringing the prop-
erty right. If it is no longer reasonable for us to continue with the 
order because of the delay, we are entitled to withdraw. 

Section 12 Other liability 

(1) Unless stated otherwise in these General Terms of Sale, includ-
ing the following provisions, we are liable in case of a breach of 
contractual and non-contractual duties according to the statutory 
regulations. 

(2) We are liable for damages, regardless of the legal grounds, in 
the context of fault-based liability for wilful intent and gross neg-
ligence. We are only liable for simple negligence, notwithstand-
ing statutory limitations of liability (e.g. care concerning internal 
matters, immaterial breach of duty)  

(a) for damages due to injury of life, body or health, 
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(b) for damages due to the breach of a essential contractual ob-
ligation (cardinal duty). Cardinal duties are duties whose ful-
filment makes the due performance of the contract possible 
in the first place and that the contracting party regularly re-
lies on and may rely on for compliance with the contract. In 
this case, however, our liability is limited to compensation 
for foreseeable damages that typically occur with this type 
of contract; 

(c) for damages according to the Product Liability Act, and 

(d) if we have maliciously concealed a defect or have accepted 
a warranty for the quality of the goods. 

(3) The restrictions of liability resulting from the preceding paragraph 
(Section 12 Paragraph 2) also apply for breaches of duty by per-
sons for whose fault we are responsible according to the statu-
tory regulations (executive bodies, other legal representatives or 
employees or other agents). 

(4) The Client may only withdraw or terminate the contract due to a 
breach of duty that does not consist in a defect if we are respon-
sible for the breach of duty. A free right of termination on the part 
of the Client is excluded. In all other cases, the statutory require-
ments and legal consequences apply.  

(5) In the event of default on the part of the Contractor, the amount 
of compensation for default damages is determined by Section 7 
Paragraph 4 of these Terms. 

Section 13 Period of limitation 

(1) The general period of limitation for claims to material and legal 
defects is one year after the delivery of the item. If acceptance 
has been agreed upon, the period of limitation shall begin upon 
acceptance. 

(2) Special statutory regulations regarding the period of limitation re-
main unaffected.  

(3) The above periods of limitation under the law governing the sale 
of goods also apply for contractual and non-contractual damage 
claims of the Client that are based on a defect in the goods, un-
less the application of the regular statutory limitation period would 
lead to a shorter period of limitation in the specific case. Damage 
claims of the Client that are not excluded pursuant to Section 12 
Paragraph 2 of these Terms, however, lapse exclusively accord-
ing to the statutory limitation periods.  

Section 14 Reservation of title 

(1) The Contractor reserves ownership to the sold goods until com-
plete payment of all present and future claims from the purchase 
contract and an ongoing business relationship, including interest 
and other ancillary costs (secured claims).  

(2) For the duration of the reservation of title, the Client is obliged, at 
its own cost, to secure the reserved goods against third-party in-
tervention as well as to insure the reserved goods against fire or 
theft for the benefit of the Contractor, as well as to provide proof 
of this on request. Otherwise, the Contractor is entitled to inde-
pendently take out corresponding insurance policies at the cost 
of the Client. 

(3) The Client hereby transfers to us any compensation and re-
course claims against third parties or insurance companies. We 
accept this transfer. 

(4) The goods subject to reservation of title may not be pledged to 
third parties nor assigned as a security before full payment of the 
secured claim. The Client must promptly inform the Contractor in 
writing if an application to initiate insolvency proceedings is filed 
or insofar as third-party interventions (e.g. pledges) occur on the 
goods belonging to the Contractor. The Client is obliged to inform 
the pledgee of the existing reservation of title. If the third party is 
not able to reimburse us for the judicial or extra-judicial costs of 
a third-party action against execution that are incurred in this con-
text, the Client is liable for these costs.  

(5) In the event that behaviour of the Client is in breach of the con-
tract, particularly in case of non-payment of the due purchase 
price, the Contractor is entitled, in accordance with the statutory 
regulations, to withdraw from the contract and/or to demand re-
turn of the goods based on the reservation of title. A demand for 
the return of goods does not also imply a declaration of with-
drawal; instead, the Contractor is entitled to solely demand the 
return of the goods and reserve the right of withdrawal. If the Cli-
ent fails to pay the due purchase price, the Contractor may only 
assert these rights if the Contractor has previously given the Cli-
ent an appropriate period for payment without success, or it is 
not necessary to set such a period according to the statutory reg-
ulations.  

(6) If maintenance and inspection work need to be conducted, the 
Client must carry these out at its own cost and in good time.  

(7) Until revocation, the Client is authorised according to Section 14 
Paragraph 7 (c) below to resell and/or process the goods subject 
to reservation of title in the ordinary course of business. In this 
case, the following provisions apply additionally. 

(a) The reservation of title extends to the full value of any prod-
ucts created through the processing, mixing or combination 
of our goods, whereby we are considered the manufacturer. 
If a third-party ownership claim remains in place after pro-
cessing, mixing or combination with the third party’s goods, 
we acquire co-ownership in proportion to the invoice values 
of the processed, mixed or combined goods. Otherwise, the 
same applies for the created product as for the goods deliv-
ered subject to reservation of title. 

(b) In turn, the Client is obliged to only assign the goods pur-
chased subject to reservation of title in such a way that we 
remain the owner of the reserved goods. Notwithstanding 
this, we reserve the right to an extended reservation of title, 
which means that if the reservation of title lapses, it is su-
perseded by the resulting claim. The Client hereby transfers 
to us, by way of a security, the claims against third parties 
resulting from resale of the goods or the product in their en-
tirety, or in the amount of our co-ownership share where rel-
evant, according to the above paragraph, including interests 
and costs. We accept this transfer. The obligations of the 
Client stated in Paragraph 2 also apply with respect to the 
transferred claims. The Client is obliged to inform us in writ-
ing of the resale. 

(c) Apart from us, the Client remains authorised to collect the 
claim in its own name unless we revoke this authorisation in 
writing. We agree not to collect the claim as long as the Cli-
ent fulfils its payment obligations to us, there are no impair-
ments in the ability of the Client to perform, and we do not 
assert the reserved title by exercising one of the rights pur-
suant to Section 14 Paragraph 5 of these Terms. However, 
if this is the case, we can request the Client disclose the 
assigned claims and their debtors to us, provide all infor-
mation required for collection, hand over the corresponding 
documents, and communicate the transfer to the debtors 
(third parties). Otherwise, in this case we are entitled to re-
voke the authorisation of the Client for resale and pro-
cessing of the goods subject to reservation of title.  

(d) If the realisable value of the securities exceeds our claims 
by more than 10%, we will release securities according to 
our choice at the request of the Client.  

Section 15 Order-specific production equipment,  
parts to be cast 

(1) Order-specific production equipment such as models, templates, 
core boxes, chill-moulds, casting tools, devices and control cali-
bres that are provided by the Client must be sent to us free of 
charge. We shall only check that the production equipment sup-
plied by the Client is identical with the contractual specifications 
or drawings/samples handed over to us on the basis of express 
agreement The Client is liable for the technically correct design 
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and execution that safeguards the purpose of production with re-
spect to the production equipment provided by the Client, how-
ever we may modify the equipment if this seems necessary for 
technical reasons and the workpiece is not affected thereby. 

(2) The Client bears the costs for the modification, maintenance and 
replacement of its production equipment. 

(3) The production equipment will be handled and stored by us with 
the same level of care and attention as we would give to our own 
property. We are not liable for accidental loss or deterioration of 
the production equipment. We may return any production equip-
ment provided by the Client that is no longer required by us at 
the cost and risk of the Client, if the Client fails to respond to our 
request to retrieve such equipment within a reasonable term, or 
retain such equipment at the typical costs and destroy it after set-
ting a reasonable deadline and warning. 

(4) If the Client requests the return of production equipment, the Cli-
ent thereby at the same time foregoes the supply of parts for 
which we require the production equipment in order to manufac-
ture (for example serial parts or spare parts). The Contractor ac-
cepts this waiver. 

(5) Order-specific production equipment that are constructed or pro-
cured by us on behalf of the Client shall remain our property even 
if the Client is invoiced a share of the costs. We will retain them 
for a period of 3 years after the last casting. If it is agreed by way 
of derogation from Sentence 1 that the Client becomes the owner 
of the equipment, ownership is transferred to the Client upon pay-
ment of the agreed price or share of the costs. The handover of 
equipment is replaced by the agreement concerning our duty of 
retention. The Client may terminate this retention arrangement 
no sooner than 2 years after the transfer of ownership, unless 
there is good cause for the termination.  

(6) If the Client suspends or terminates the specific collaboration 
during the period that we are manufacturing the production 
equipment, all manufacturing costs incurred up to that point in 
time will be borne by the Client. 

(7) Costs for production equipment are generally invoiced separately 
from the value of goods. Unless otherwise agreed, they must be 
paid upon shipment of the initial sample or, if an initial sample is 
not requested, with the first delivery of goods. 

(8) The Client grants us the rights required for contract performance 
to any existing ownership rights, copyrights or other industrial 
property rights. The Client may only assert claims resulting from 
the breach of copyrights or industrial property rights insofar as 
the Client informs us in writing that such rights exists and ex-
pressly reserves them, and insofar as the breach was not una-
voidable in the course of contract performance. Apart from this, 
Section 11 of these Terms applies. 

(9) If rejects are produced when using production equipment which 
can only be used once, the Client must either provide new pro-
duction equipment or bear the costs of replacement equipment. 

(10) Parts that are to be poured in must be delivered free of charge. 
They must be dimensionally stable and ready to pour. Required 
processing costs will be borne by the Client. 

(11) The number of pour-in parts must exceed the number of ordered 
castings to an appropriate extent. 

Section 16 Force majeure and right of withdrawal,  
termination of contracts for an unlimited term 

(1) Neither party shall be liable for default or non-fulfilment of obliga-
tions resulting from this contract, and either party is entitled to 
suspend the fulfilment of their obligations resulting from this con-
tract, if and insofar as this fulfilment is prevented or made unrea-
sonably difficult by circumstances of force majeure that lie out-
side the control of this party (jointly “force majeure”). Circum-
stances of force majeure are considered to exist particularly in 
the following cases (as long as this circumstance lies outside the 

control of the party and the party is not responsible): Measures 
of public authorities (lawful or unlawful), court order or injunction, 
fire, natural disasters, epidemics, pandemics, war, extensive mil-
itary mobilisation, uprising, seizure, terrorism, sabotage, strike, 
restrictions of power supply, complete or considerable break-
down of IT or the IT network of a party, and delays in deliveries 
from subcontractors that are caused by such circumstances.  

(2) If a party is partly or entirely prevented from fulfilling its obliga-
tions under the agreement due to force majeure, this party will 
inform the other party in writing as soon as possible concerning 
the occurrence and anticipated end of these circumstances, and 
will keep the other party informed about the latest status of the 
affected party’s efforts to prevent and/or minimise the impact of 
the force majeure event. If the Client is unable to fulfil its duties 
due to force majeure, the Client will compensate the Contractor 
for the expenses incurred for the storage and protection of the 
contractual objects. 

(3) If a party is unable to fulfil or completely fulfil an obligation under 
this contract due to force majeure for a period of more than 180 
days, or if a party enters into default for more than 180 days due 
to force majeure, either party can withdraw from the contract by 
written notification to the other party. If the Contractor has already 
partly fulfilled the contract at the time of the force majeure event, 
the right of withdrawal of the Client is restricted to the unfulfilled 
part of the contract; in this case, the Contractor is entitled to re-
muneration for the fulfilled part of the contract according to the 
agreed prices of the already delivered contractual objects and 
other performed services. 

(4) The Client has no entitlement to damage claims due to such a 
withdrawal owing to force majeure.  

(5) Contracts for an unlimited period of time can be terminated by us 
with a notice period of 3 months. 

Section 17 Confidentiality 

(1) Each contracting party agrees only to use all documents (includ-
ing samples, models and data) and knowledge obtained from the 
business relationship for the mutually pursued purposes, and to 
maintain confidentiality with respect to third parties with the same 
care as for its own corresponding documents and knowledge, if 
and insofar as the other contracting party has designated it as 
confidential (confidential information). In particular, the contract-
ing parties agree not to make confidential information available 
to third parties without the previous written consent of the other 
contracting party. Employees of the respective contracting party 
are not considered third parties.  

(2) The obligation of confidentiality and non-disclosure only applies 
to information that was not 

(a) already general knowledge;  

(b) already granted to the contracting party by the other party or 
its representatives on a non-confidential basis;  

(c) made accessible to the contracting party by third parties on 
a non-confidential basis, unless the contracting party was 
aware that this third party was violating a confidentiality 
agreement with the other contracting party through its dis-
closure.  

(3) There is no obligation of confidentiality insofar as the contracting 
party is legally obliged to disclose confidential information in 
court, during official or other proceedings. 

(4) This obligation begins upon first receipt of the confidential infor-
mation and ends 36 months after the end of the business rela-
tionship. 

Section 18 Currency 

All payments must be made in euros unless otherwise agreed in writ-
ing. 
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Section 19 Foreign trade law, export control 

(1) Fulfilment of the contract by the Contractor is subject to the con-
dition that this fulfilment is not opposed by any obstacles due to 
national or international regulations of foreign trade law, in par-
ticular the EU Dual-Use Regulation, the German Foreign Trade 
Act and Foreign Trade Regulation, the US Export Control Law, 
embargoes, import restrictions and/or other sanctions, particu-
larly for military equipment and dual-use goods (hereinafter re-
ferred to as “foreign trade law”). As foreign trade law is subject to 
constant changes and adjustments, it applies in its currently valid 
version to the contract and its performance. 

(2) The Client agrees to provide all information and documents re-
quired for export or transfer according to the applicable foreign 
trade law, and to comply with restrictions imposed by state au-
thorities in import and export approvals, e.g. a re-export obliga-
tion. Furthermore, the Client agrees not to sell, export, re-export, 
deliver, pass on or otherwise make the deliveries accessible, ei-
ther directly or indirectly, to persons, companies, institutions, or-
ganisations or in countries if this violates the applicable foreign 
trade law. On request, the Client is obliged to submit appropriate 
and complete information concerning the end use of the deliver-
ies and services, in particular to draw up end use certificates on 
request and send the originals to the Contractor as evidence vis-
à-vis the responsible state authorities. 

(3) If the Contractor is obstructed from on-time delivery or perfor-
mance due to the duration of proper execution of a request, ap-
proval process or audit process under customs or foreign trade 
law, any agreed performance period is extended by the duration 
of the delay caused by these official proceedings.  

(4) If the authorisations or approvals required for fulfilment of the 
contract according to foreign trade law are not granted by the 
responsible authorities or are revoked, or other legal obstacles 
under foreign trade law permanently oppose fulfilment of the con-
tract, the Contractor is entitled to withdraw from the contract in 
whole or in part. This also applies if such an obstacle to perfor-
mance only occurs after conclusion of the contract. The Client is 
also entitled to a corresponding right of withdrawal. In the event 
that only a partial performance is affected by the obstacle to ful-
filment, the Client may only withdraw from the entire contract if 
the Client cannot reasonably be expected to accept the potential 
partial performance. The customer is not permitted to assert 
damage claims due to the exercised right of withdrawal. 

Section 20 Data protection 

Insofar as one party processes personal data at the other party’s re-
quest, all parties involved undertake to ensure strict compliance with 
the applicable regulations concerning the protection of personal data 
and will establish corresponding contractual regulations concerning 
data processing. The Client may withdraw consent to the processing 
of personal data by the Contractor at any time with future effect. If the 
Client does not have the necessary declarations of the persons whose 
data are processed, the Client is obliged to notify us expressly in writ-
ing. If the Client violates these duties, the Client must release us from 
claims that third parties assert against us in connection with these 
breaches of contract. The statutory damages claims to which we are 
entitled in this context remain unaffected. Apart from this, each party 
handles the other party’s personal data in accordance with the EU 
General Data Protection Regulation and the German Federal Data 
Protection Act. 

Section 21 Place of jurisdiction/applicable law 

(1) If the Client is a merchant within the meaning of the Commercial 
Code, a legal entity under public law, or a public-law special fund, 
the exclusive place of jurisdiction – even internationally – for all 
disputes arising directly or indirectly from the contractual relation-
ship is the headquarters of the Contractor or the place of busi-
ness of the branch office of the Contractor carrying out the deliv-
ery. The same applies if the Client is an enterprise. The Contrac-
tor is also entitled to file a suit at the general place of jurisdiction 

of the Client. Higher-priority legal provisions, in particular con-
cerning exclusive jurisdictions, remain unaffected. 

(2) For these General Terms of Delivery and Payment as well as the 
contractual relationship between the Contractor and the Client, 
the laws of the Federal Republic of Germany apply. For contracts 
with foreign clients that have their place of business or residence 
in another country, German law also applies exclusively. Interna-
tional uniform law, in particular the UN Convention on Contracts 
for the International Sale of Goods, shall not apply. 

Section 22 Partial invalidity 

Should individual provisions of these General Terms of Delivery and 
Payment be or become invalid, or contain regulatory gaps, this shall 
not affect the remaining provisions.  

 


